STATEMENT OF

MICHAEL H. SHAPIRO

OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE
U.S. ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE
SUBCOMMITTEE ON FINANCE AND HAZARDOUS MATERIALS
OF THE
COMMERCE COMMITTEE
U.S. HOUSE OF REPRESENTATIVES

MARCH 20, 1997

Good norning, M. Chairman and nenbers of the Subcommttee.

| am M chael H. Shapiro, Acting Deputy Assistant Adm nistrator
of the Ofice of Solid Waste and Energency Response of the U S
Envi ronmental Protection Agency (EPA). | appreciate the
opportunity to testify on H R 688 which would anmend the Resource
Conservation and Recovery Act's Subtitle | provisions for the
Leaki ng Underground Storage Tank (LUST) Trust Fund. | also would
like to thank you for your willingness to |listen to our concerns
and consi der changes. During the 104th Congress, we worked
closely with nenbers of the Subcommttee and their staffs on HR
3391, which has been reintroduced in its amended formand is the
subj ect of today's hearing. W greatly appreciate the productive
relationship we had with the Subcommttee and staff |ast year and

| ook forward to continuing to work with you in the future.

Despite the productive dial ogue which occurred between the
Agency and your Subcomm ttee |ast year, the Adm nistration was
not able to support the version of HR 3391 which passed the

House. As | will explainin ny testinony, the Admnistration's
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t hi nki ng on the use of LUST Trust Funds has evol ved since that
time. However, we continue to believe: (1) that any
contenpl at ed use of Trust Funds assures that the funding
appropriations necessary to oversee the | arge nunber of
responsi bl e party cl eanups and to support cl eanup of abandoned
sites are provided for; (2) that funds be used to protect the
nation's groundwater; and (3) that EPA has the flexibility to
manage the Trust Funds to achi eve the maxi num protection for
human health and the environnent. As a result, we continue to be
concerned over aspects of the proposed legislation. Before
di scussi ng our concerns, however, | would like to provide sone
background information on the federal LUST Trust Fund and on the
funds that states have established to help pay for |eaking

under ground storage tank cl eanups.

Since its inception in the m d-1980s, EPA s Underground
St orage Tank Program has devel oped an effective partnership with
states to inplenent the program The states and EPA toget her
have acconplished a great deal: 317,000 rel eases have been
identified; 252,000 cleanups have been initiated; and 153, 000
cl eanups have been conpleted. Fromthe outset, this program was
designed to be inplemented primarily by the states. |In general,
all states inplenment the underground storage tank program under
grants and cooperative agreenents with EPA although EPA retains

responsibility for inplementing the programin Indian Country.
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We believe that this effective partnership serves in many ways as

a nodel for other prograns.

States use LUST Trust Funds to oversee cl eanups, perform
state-1ead cl eanups when a responsi ble party cannot be found or
is unable or unwilling to renediate a site which presents an
immnent threat to public health or the environnent, and take
enforcenment actions at |eaking tank sites. |In the past few
years, appropriations for the Trust Fund have generally been
bel ow the Adm nistration's request. For Fiscal Year 1998 the
Adm nistration is proposing $71.2 million, an increase of $11.2
mllion, for currently allowed uses of the LUST Trust Fund, which

woul d return the appropriations to Fiscal Year 1995 |evels.

LEAKING UNDERGROUND STORAGE TANK TRUST FUND

Background
Congress created the Leaki ng Underground Storage Tank (LUST)

Trust Fund in 1986 to provide a stronger funding base for the

cl eanup portion of the underground storage tank program The
LUST Trust Fund provi des noney for EPA to help adm nister the
program More inportantly, the Trust Fund provides funds for
states to oversee cl eanups, take enforcenment actions at | eaking
tank sites, and undertake state-|ead cl eanups when a responsible

party cannot be found or is unable or unwilling to renediate a



4
site which presents an immnent threat to public health or the

envi ronnent .

The preponderance--an approxi mate average of 85 percent--of
the LUST funds Congress has appropriated to EPA since 1986 has
been awarded to the states under formal cooperative agreenents.
As | nentioned before, we believe that the states and EPA have
forged an effective partnership that, in nany ways, can serve as
a nodel for other progranms. Wile a great deal of work renains
to be done, the states supported by EPA, have been able to

oversee conpl etion of nore than 150, 000 cl eanups.

In the LUST Trust Fund authorizing | egislation, Congress
established that responsibility for cleaning up a site rests with
the owner or operator of the UST. The Trust Fund is intended to
be a fund of last resort. Thus, parties responsible for |eaks
are not eligible to receive LUST Trust Fund noney. Further, in
the limted nunber of instances when the Trust Fund is used for
cl eanup, the tank owner or operator is liable to EPA or the state

for its incurred cost of cleanup.

Appropriations History

To date, the highest appropriation to EPA fromthe LUST

Trust Fund was $83 million in Fiscal Year 1993. In Fiscal Year
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1996, the Administration requested $77.3 mllion and received
$45.8 million. |In Fiscal Year 1997, EPA received $60 mllion,
and the Administration has requested $71.2 million in its Fiscal
Year 1998 budget proposal. Wrkload is at an all-tinme high in
t he LUST program as the nunber of confirnmed rel eases now exceeds
315,000, and states are currently overseeing nore than 160, 000
active cleanups. Furthernore, we expect that states may identify
as many as 100, 000 additional rel eases as owners and operators
conply with requirenents to upgrade, replace, or close their
t anks by Decenber 1998. EPA has no intention of extending the
deadl i ne and states have no authority to do so. Thus, the states

face a form dabl e and i ncreasi ng workl oad.

| would Iike to note another aspect of the Admnistration's
budget proposal. As part of the Fiscal Year 1998 budget
subni ssion, the Adm nistration has proposed to transfer $53
mllion fromthe LUST Trust Fund to reinburse the General Fund
for three EPA prograns: the Underground Storage Tank Program
($17.2 mllion), Underground Injection Control Program ($22.6
mllion), and the G oundwater Protection Program ($13.5 mllion).
The Adm nistration believes these existing prograns shoul d be
funded fromthe LUST Trust Fund because they all address
protection of groundwater from underground sources of
contam nation. States have reported that |eaking underground

storage tanks are the | eading source of groundwater pollution,
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and petroleumis the nost preval ent contam nant (National Wter
Quality Inventory, Report to Congress, Decenber 1995). The $53
mllion needed to inplenment these prograns in 1998 woul d conti nue
to be requested through their traditional appropriations accounts
and paid out of the General Fund. However, EPA s Ceneral Fund
woul d be reinmbursed for the cost of these prograns through a $53
mllion transfer paynent fromthe LUST Trust Fund to the General
Fund. This transaction would not affect the appropriation |evel

for the LUST Trust Fund corrective action program

The Adm nistration also is proposing to reinstate the LUST
tax of 0.1 (one-tenth) cent on each gallon of notor fuel sold in
the country to fund the LUST Trust Fund through 2007. The LUST

tax expired Decenber 31, 1995.

STATE ASSURANCE FUNDS

States originally devel oped assurance funds to help pay for
cl eanup of sites with pre-existing contam nation and to enable
tank owners to conply with federal financial responsibility
requi renents for USTs. The use of state assurance funds as a
conpliance nechanismis allowed in the federal statute enacted in
1986 and in EPA's financial responsibility regulations.
States voluntarily choose to submt their funds to EPA so that

EPA can determ ne that funds are "equivalent"” to other mechani sns
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al l oned by the regulation such as insurance, letters of credit,
surety bonds, and corporate guarantees. Currently, 42 states
have submtted their funds to EPA for approval, and 34 funds have
been approved. Pending the EPA Regional Admnistrator's
determnation that a fund is an acceptabl e conpliance nmechani sm
the owners of USTs in that state will be considered to be in
conpliance wth the financial responsibility requirenents for the

anounts and types of costs covered by the state assurance fund.

In general, the state assurance funds act as a rei nbursenent
mechani sm payi ng owners and operators for costs incurred in
remedi ating rel eases. These owners and operators are usually
known, willing to performcl eanups, and solvent. |In contrast,
when federal LUST funds are used for a cleanup, it is likely that
t he owner or operator is unknown, unwilling, or unable to pay for

the renedi ati on

Aside fromserving as the primary mechani smfor financial
responsibility conpliance for many busi nesses (especially smal
busi nesses), state funds are playing a major role in state
cl eanup prograns, and that role continues to grow in inportance.

Col l ectively, the existing state assurance funds raise al nost
$1.2 billion annually to help pay for cleanups. Had state
assurance funds not existed, many cl eanups, especially cleanups

of historical releases, would not have occurred. Conpared to the
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nmost recent LUST Trust Fund appropriation, the states are raising
approximately 20 tines nore than the current annual
appropriation. Perhaps nore significantly, at a tinme when LUST
Trust Fund appropriations have declined, state assurance fund
revenues are increasing. |In the last four years, state funds
have increased revenues by 30% However, clains against the
funds also are growing. The nbst recent data collected by the
states show outstanding clainms at $2.8 billion, with the current
bal ance in the funds anmounting to $1.3 billion and current incone

at $1.2 billion per year.

In the sections which follow, | plan to discuss EPA s three

specific concerns with the proposed | egislation.

EPA®S CONCERNS WITH H.R. 688

1. Expanding Uses of the LUST Trust Fund Could Reduce

Protection of Public Health and the Environment

Currently, the LUST Trust Fund provisions of RCRA Subtitle |
all ow for expenditure of Trust Fund nonies for several purposes,
i ncluding direct cleanup of |eaking USTs, enforcenent and
i ssuance of corrective action orders to responsible tank owners
and operators to conpel themto clean up, and cost recovery of
Trust Fund nonies. Through negotiated cooperative agreenents,

EPA and states together determ ne how best to bal ance Trust Fund
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nmoni es anong these eligible activities to maxi m ze protection of

public health and the environnent.

EPA is concerned that supplenmenting state financi al
assurance funds with the LUST Trust Fund as proposed under H R
688 coul d cone at the expense of the existing LUST Trust Fund
corrective action prograns within the states and could
significantly reduce the nunber of UST cl eanups undertaken and
conpl eted. For Fiscal Year 1998, the Adm nistration' s budget
request for the LUST Trust Fund is $71.2 million. This |evel
woul d not provide adequate funding to support such new uses of
the Fund to the extent that the new uses significantly divert

nmoney fromthe current corrective action program

For the vast mpjority of |eaking UST sites, EPA and the
states that inplenent the LUST Trust Fund program have been abl e
to identify a responsible party (RP) and, in 95% of the cases,
conpel the RP to performthe cleanup. Typically, the RP, a state
cl eanup fund, and/or private insurance bear the costs of the
cl eanup. In these cases, the LUST Trust Fund is used to fund
state staff to enforce and oversee the cl eanups perforned by RPs.
Wth a few thousand dollars of LUST Trust Fund noney, a state
staff person can oversee a RP-lead cleanup frominitiation to

conpl eti on.
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During the past eight years, nore than 250,000 UST cl eanups
have been initiated or conpleted by RPs under the oversight of
state staff. It is clear that federal funding of state staff for
oversight of these RP-lead cleanups is a key factor in the
overall success of the LUST Trust Fund program To the extent
that Trust Fund nonies are redirected to pay for state assurance
fund cleanups as called for in HR 688, this could result in
reduced funding for existing activities and reduced protection of

human health and the environnent.

EPA bel i eves that the states' current approach to spending
Trust Fund nonies is an efficient and effective way of |everaging
t axpayer dollars. Spending a relatively small anount of federal
nmoney per site for oversight, rather than states using federal
nmoney to conduct or reinburse cleanups, has four primry
benefits: (1) extending Trust Fund nonies by reduci ng the nunber
of federally-funded cl eanups; (2) ensuring that nore responsible
parties clean up their own sites; (3) inproving the quality and
tinmeliness of responsible party cleanups; and (4) preserving
Trust Fund nonies to pay for cleanup of orphan or abandoned

sites, where responsible parties cannot be identified.

H R 688 also provides for a second new use of LUST Trust

Fund noni es, the use by states for enforcenent of the UST
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techni cal standards and the 1998 tank upgradi ng requirenents.
The anopunt of LUST Trust Funds needed for this purpose would be
relatively small and could be used very effectively by the
states. We do not believe that use of LUST Trust Fund nonies for
enf orcenment purposes would drain substantial funds fromstate
LUST technical prograns and in the |ong term hel ps these prograns
by reducing the nunber of future leaks. Since this relatively
smal | investnent could have substantial benefits, we support use
of LUST Trust Fund nonies for enforcenent purposes as called for

in HR 688.

2. Federal Funds Could Be Used to Reimburse Tank Owners and

Operators Where Other Resources Are Available

The LUST Trust Fund program as enacted by Congress in 1986
was designed to hold tank owners responsible for cleaning up and
paying for releases fromtheir USTs. The statute provides for
the use of Trust Fund noney for direct site cleanup where a tank
owner i s unknown, unable to performthe cleanup, or refuses to
performthe cl eanup. Were Trust Fund nonies are used directly
for cleanup, Congress requires that responsible tank owners and
operators be held liable in cost recovery actions for such
expenditures. EPA remains conmtted to the principle that
financially viable responsible parties pay for the cost of

remedi ati ng contam nation
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When H R 3391 was consi dered during Subconmttee and
Commttee action |last year, it was anended so that responsible
parties would only be reinbursed when "the financial resources of
an owner or operator, excluding resources provided by prograns
under section 9004(c)(1), are not adequate to pay for the cost of
a corrective action without significantly inpairing the ability
of the owner or operator to continue in business.” This |anguage
has been retained in HR 688. It is our understanding that this
| anguage is intended to address the legitimte concerns of snal
busi nesses that may not be able to afford the cost of corrective
action. W believe, however, that the |anguage does not fully
meet this intent and is unnecessarily broad. The |anguage woul d
be i nproved, for exanple, by including coverage provided by a
state fund in the determ nation of financial hardship, in order
to ensure that only those parties that truly have no ot her
financial resources benefit fromfederal funding. W would be
happy to work with the Subcommttee to revise the | anguage to
acconpl i sh our understanding of its intent at a | ower cost.

It al so should be noted that state funds do pay for
responsi bl e parties' costs to renediate a site. This is a
conpl ex decision that the states have nade based on criteria such
as the nmake-up of their regulated communities, the availability
of insurance in their states and the vulnerability of their

groundwat er and drinking water supplies. EPA has supported the
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states in establishing assurance funds, believing that states
shoul d have the flexibility to design their own prograns to best
deal with their problenms. However, EPA believes that supporting
stat e-based decisions is very different from establishing federal
| evel policy to pay for responsible party cl eanups. EPA believes
that Congress correctly defined the federal role with respect to
payi ng for cleanups when it established the LUST Trust Fund in

1986.

3. Codifying EPA"s Grant Award Patterns is Unnecessary and

Reduces Flexibility

H R 688 would specify in statute the relative funding
| evel s for distributing Trust Fund noney to the states. The 85%
annual state funding | evel mandated in HR 688 reflects EPA' s
hi storical performance in awardi ng Trust Fund noney to states,

i.e., on average, EPA has awarded approxi mately 85% of

appropriated LUST Trust Fund nonies to the states each year. The

annual award of Trust Fund npbnies to states varies, however, and

has ranged from81%to 89% since 1989. |In years of reduced

appropriations, such as Fiscal Year 1996, it would be inpossible
for EPA to conply with the 85% nmandate, w thout sustaining severe
internal cuts in the Agency's Trust Fund program In Fiscal Year
1996 when the appropriation dropped to $45.8 million, EPA shared

in the budget cuts but retained 19% of the appropriated funds and
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awarded 81%to the states. This enabled us to retain experienced
and talented staff in the program This proved to be very
i nportant especially since the appropriations increased in Fiscal
Year 1997 and we were able to continue progress on our mgajor

initiatives.

In the future, the Agency needs to maintain the flexibility
to revise the percentage distribution, as environnental risks and
resource | evels change. This is especially inportant as EPA
noves forward with inplementing the LUST programin | ndian
Country because additional resources are needed to conduct
federal |ead energency responses and corrective action
activities. Thus, we believe that determ ning the percentage of
LUST Trust Fund nonies to be awarded should remain within EPA' s
di scretion, and percentages should not be set by statutory

| anguage.

M. Chairman, this concludes ny testinmony. | will be happy
to answer any questions you or other nenbers of the Subcommttee

may have



